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remains committed to its historic role as an architect and defender of
world order.

From this perspective, acceding to the convention is low-hanging
fruit to advance a much broader U.S. foreign policy agenda. It has the
broadest bipartisan domestic support; supplies the most direct national
security, economic, and environmental benefits for the United States;
and has genuine global reach.

A committed political effort to join the convention during 2009
will provide a highly visible demonstration to a world audience that
U.S. leadership has the resolve to match words with actions, especially
when domestic follow-through means expending political capital.
Breaking the fifteen-year stalemate in the Senate on the convention will
be a strong signal that the United States is committed to multilateral
agreements, especially those whose development both Republican and
Democrat presidents and a strong bipartisan caucus in Congress cham-
pion. Therefore:

1. The central and strongest recommendation of this report is that the
Senate should exercise its constitutional authority by offering its
consent for the United States to formally join the 1982 Convention
on the Law of the Sea.

2. In doing so, the Senate should consider the carefully worded and
painstakingly crafted text resolution of advice and consent sub-
mitted as part of the SFRC Executive Report in December 2007
(Appendix III). This draft resolution chooses arbitration for dis-
pute settlement and makes other important declarations, under-
standings, and interpretations that safeguard U.S. interests. These
details are not insignificant, specifying U.S. exemption from man-
datory dispute settlement in certain cases; requiring legislation for
implementation in U.S. waters and to guide interpretation in U.S.
courts; and preserving Senate oversight over any future amend-
ments to the convention. If the Senate takes the convention up
again this year, it would also have another opportunity to revisit
this text of advice and consent and could make additional decla-
rations, interpretations, and understandings needed to safeguard
U.S. sovereignty.

3. For the reasons listed in this report, the president should consider
making U.S. accession to the convention a leading foreign policy ini-
tiative in 2009.



40 The National Interest and the Law of the Sea

Why is it imperative for the United States to join the convention?
Why now? To fail to join the convention this year would be to lose a
unique opportunity. The United States is experiencing a conjunction
of circumstances that includes the “fresh start” effect of a new admin-
istration, the ascendance of two national security strategies founded
on conflict prevention and partnership building, and a community of
nations eager for renewed American multilateralism. By joining the
convention now, the United States gains legal protection; for its sov-
ereignty; sovereign rights and jurisdiction in offshore zones, the free-
dom of maneuver and action for its military forces; and protection for
economic, environmental, and marine research interests at sea while
seizing an opportunity to restore the mantle of international leader-
ship on, over, and under nearly three-quarters of the earth. It is a bipar-
tisan agenda, and one in the strategic interests of the United States. The
Senate should proceed this year and offer its advice and consent of the
Law of the Sea Convention.
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REVIEW OF CRITICAL CONCERNS?*

The decision to enter a significant international agreement demands
a thorough and deliberative review that appropriately generates a
number of critical concerns. This section reviews the concerns most
often raised about the convention and the rationale of the associated
majority and minority opinions.

Nearly twenty years of negotiation and renegotiation, the incorpo-
ration of substantive changes by the addition of agreements, and an
execution mechanism under U.S. law that applies a resolution of advice
and consent make understanding the legal implications of joining the
convention a challenge, even for dedicated scholars. The fact that a well-
respected president opposed the convention citing “several major prob-
lems in the Convention’s deep seabed mining provisions”* that would
endanger U.S. interests has led a minority of public opinion leaders to
persistently oppose accession. After these problems were addressed by
the 1994 agreement and the convention was submitted to the Senate
by two later presidents, some opinion leaders continue to cite concerns
that the convention poses risk to U.S. national interests.

Inits1982 form, the convention contained “unacceptable elements
that led President Reagan to declare:

»30

“We have now completed a review of that convention and recog-
nize that it contains many positive and very significant accom-
plishments. Those extensive parts dealing with navigation and
overflight and most other provisions of the convention are con-
sistent with United States interests and, in our view, serve well the
interests of all nations. That is an important achievement and sig-
nifies the benefits of working together and effectively balancing
numerous interests. . . . Our review recognizes, however, that the
deep seabed mining part of the convention does not meet United
States objectives. For this reason, I am announcing today that the
United States will not sign the convention ...”*!
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The outcome of U.S. action to legally remedy the unacceptable ele-
ments, after the convention was adopted by the General Assembly for
ratification, was a complex body of related documents. To completely
comprehend the implication of U.S. accession in 2009 requires an
appreciation of customary treaty language combined with an under-
standing of the integrated effects of the original 1982 instrument, the
1994 agreement relating to the implementation of Part XI, and the pro-
posed Senate Resolution of Advice and Consent.

CONCERNS RELATED TO NATIONAL SECURITY

As developed in earlier sections of this report, the majority opinion
holds that joining the convention will enhance national security. The
most prevalent minority opinions cite concerns regarding detrimental
effects on:

— Military Operations. U.S. military forces are already legally bound
to follow the provisions of convention by virtue of President Rea-
gan’s 1983 Statement on Ocean Policy; therefore, joining the con-
vention will impose no additional restrictions on U.S. military
operations. Since the completion of the 1994 agreement, there has
been unanimous support for joining the convention by uniformed
and civilian national security leaders, including the chairman and
Joint Chiefs of Staff, the combatant commanders, and the comman-
dant of the Coast Guard. The public record documenting historical
and current support by national security leaders is overwhelming.**
The most recent testimony of Deputy Secretary of Defense Gordon
England succinctly captures this support:

“President Bush, Secretary Gates, the Joint Chiefs of Staff, the
Military Department Secretaries, the Combatant Command-
ers, the Commandant of the Coast Guard and I urge the Com-
mittee to give its approval for U.S. accession to the Law of the
Sea Convention and ratification of the 1994 Agreement. The
United States needs to join the Law of the Sea Convention, and
join it now, to take full advantage of the many benefits it offers,
to mitigate the increasing costs of being on the outside, and to
support the global mobility of our armed forces and the sus-
tainment of our combat forces overseas.”3
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— Intelligence Operations. State and Defense Department officials
referencing closed hearings indicate that the executive branch,
responsible for collecting and the principle consumer of classified
intelligence, has no concerns that joining the convention will harm
intelligence operations: “The Convention does not prohibit orimpair
intelligence or submarine activities. Joining the Convention would
not affect the conduct of intelligence activities in any way. . .. Our
intelligence activities will not be hampered by the Convention.”**

— The Proliferation Security Initiative. Similar to concerns related
to intelligence activities, the effect of convention accession on the
PSlisbestaddressed by those executive branch departments respon-
sible for its creation and execution. Ambassador John R. Bolton,
undersecretary of state for arms control and international security
affairs during the creation of the PSI, has stated: “I don’t think that if
the Senate were to ratify the Law of the Sea Treaty and the president
were to make the treaty, that it would have any negative impact what-
soever on PSL.” %

The vice chief of naval operations has provided testimony that
indicates joining the convention is necessary for, not harmful to, fur-
ther PSI success: “[O]ur failure to be a Party to the Law of the Sea
Convention is limiting further expansion of PSI. Critically impor-
tant democratic Pacific countries have indicated a desire to support
our counter-proliferation efforts, but they tell us that so long as we
are not a Party to the Law of the Sea Convention, they will not be
able... to endorse PSL.”%

— U.S. Technological Advantage. It is true that the 1982 form of the
convention mandated private technology transfer detrimental to
U.S. national security and economic interests. That was one of the
factors specifically cited when President Reagan rejected the con-
vention. Article 144 of the convention does encourage technology
transfer, calls for parties to “cooperate in promoting the transfer
of technology and scientific knowledge,” and remains in force fol-
lowing the adoption of the 1994 agreement but does not mandate
technology transfer. Such transfer, mandated by Annex III Article 5
of the convention, was eliminated by section 5 of the annex to the
1994 agreement. Additional protection against national security
damage through technology transfer is provided by Article 302 of
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the convention: “[N]othing in this Convention shall be deemed to
require a State Party, in the fulfillment of its obligations under this
Convention, to supply information the disclosure of which is con-
trary to the essential interests of its security.”

A less prevalent but important minority opinion related to national
security holds that the convention was developed with the participation
of national liberation movements and these movements are allowed to
participate as observers in the International Seabed Authority. Addi-
tionally, provisions of the convention that allow the distribution of ISA
revenue to “peoples who have not attained full independence or other
self-governing status” could be used to fund national liberation move-
ments. President Reagan cited such provisions as a specific reason for
rejecting the convention, since they allowed the possibility of chan-
neling funds to groups the United States identified as terrorist orga-
nizations. While it is true that Article 156 of the convention allowed
national liberation movements to sign the Final Act of the Third Con-
ference on the Law of Sea and to participate as observers at the ISA, this
observer status conveys no authority or voting rights and is equivalent
to the status such movements are already granted in the UN General
Assembly. Itis also true that the ISA could possibly decide to distribute
economic benefits to such movements if revenue becomes available in
the future. The U.S. safeguard against such transfers becomes opera-
tive through the interaction of the convention and the 1994 agreement.
Convention Article 161, paragraph 8(d) requires consensus of the ISA
council to distribute economic benefits, pursuant to Article 162. Sec-
tion 3, paragraph 15(a) of the annex to the 1994 agreement provides
the United States a permanent seat on the council by virtue of being
the largest economy on the date of entry into force of the convention.
Together these sections effectively give the United States a “permanent
veto” over distribution of economic benefits, hence preventing funds
from being channeled to potential terrorist groups or other organiza-
tions likely to act counter to U.S. national security interests. Notably,
the United States is the only nation with access to such a “permanent
veto,” which is only available upon joining the convention. Accordingly,
President Reagan’s concern regarding potential distribution of funds
contrary to national security interests remains valid until the United
States joins the convention.
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CONCERNS RELATED TO NATIONAL SOVEREIGNTY

The majority opinion holds that the convention extends the sovereignty
of coastal nations in a manner that significantly benefits the United
States. Some minority opinion leaders have expressed concerns that
joining the convention will erode U.S. sovereignty by observing that:

— Amendments to the convention may become binding on the
United States without the advice and consent of the Senate.
Article 316 of the convention has always required that most
amendments be specifically ratified by a state before binding that
state. The only exceptions to this requirement are for amendments
to the Statute of the International Tribunal of the Law of the Sea,
Annex VI, and for amendments relating to provisions on seabed
mining. Amendments to Annex VI can only be adopted “without
objection” per Article 313 or by consensus. In either case, the United
States can block passage if necessary to obtain the advice and con-
sent of the Senate. President Reagan’s specific objection regarding
amendments to seabed-mining provisions was remedied by the
interaction of the 1994 agreement and the convention. Convention
Article 161, paragraph 8(d) requires consensus of the ISA council to
adopt amendments to Part XI, which contains the seabed-mining
provisions. Section 3, paragraph 15(a) of the annex to the 1994 agree-
ment provides the United States a permanent seat on the council by
virtue of being the largest economy on the date of entry into force of
the convention. Together these sections effectively give the United
States a “permanent veto” over binding amendments to the seabed
provisions of the convention. Similar to concerns regarding distribu-
tion of benefits to national liberation movements, the United States
must join the convention and claim a seat on the ISA to enjoy these
protections against unfavorable amendments. Failure to join the
convention and participate in the ISA risks “poisoning” the conven-
tion to U.S. accession by the addition of unacceptable amendments.

— Seabed resources beyond the limits of national jurisdiction are
designated as the “common heritage of mankind.”
This language does appear in the convention and was not
affected by the 1994 agreement. The convention uses this designa-
tion to establish a defined legal regime that will protect deep-seabed
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investment by providing internationally enforceable property rights.
To administer these rights, the ISA is empowered to levy applica-
tion fees, review and act on claims, and then collect royalties from
seabed exploitation operations. This process mirrors that used by
countries around the world to promote exploitation of resources
within the EEZ. The International Tribunal for the Law of the Sea
is empowered to resolve some disputes related to Part XI of the con-
vention in its Seabed Disputes Chamber. While these provisions of
the convention are undeniable, they do not aggregate to aloss of sov-
ereignty since the United States exercises no sovereign rights over
seabed resources beyond the limits of national jurisdiction. These
provisions provide amechanism for private interests to acquire long-
term, commercially exploitable rights that could not be guaranteed
under U.S. law alone. Upon joining the convention the United States
will not gain control over deep-seabed resources but will gain unique
and significant influence as the only nation guaranteed a permanent
seat on the Council of the ISA.

Dispute resolution mechanisms of the convention are binding on
the United States.

This assertion is undeniable. The United States will, by dec-
laration as detailed in the draft Senate Resolution of Advice and
Consent, choose arbitration or special arbitration as the method
applicable for most categories of disputes. That is consistent with
many other international agreements, including the 1995 Agreement
for the Implementation of Provisions of the Law of the Sea for the
Conservation of Fish Stocks, which the United States joined in1996.
The use of such mechanisms is not considered a surrender of sover-
eignty by the majority. Some disputes specific to the resources of the
seabed beyond national jurisdiction will be subject to resolution in
the Seabed Disputes Chamber of the International Tribunal on the
Law of the Sea. The jurisdiction of this chamber, by definition, falls
outside areas of sovereign control. Finally, by declaration as detailed
in the draft Senate Resolution of Advice and Consent, the United
States will not accept any mandatory resolution mechanism for dis-
putes concerning military activities, including military activities by
government vessels and aircraft engaged in noncommercial service.
The sovereign immunity of U.S. vessels and aircraft on government
service will be protected by the convention.
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— Convention provisions that require action to control pollution
may be used to force U.S. compliance with international agree-
ments the Senate has not ratified.

Itis true that Articles 194 and Part XV, section 5 require states to
take “all measures consistent with this Convention that are neces-
sary to prevent, reduce and control pollution of the marine environ-
ment from any source” and “adopt laws and regulations to prevent,
reduce and control pollution of the marine environment from” the
land and atmosphere under their jurisdiction. Convention provi-
sions also call for states to reduce pollution by “the best practicable
means at their disposal and in accordance with their capabilities”
and to “endeavor to establish global and regional rules” to pre-
vent and control pollution. The majority opinion holds that these
provisions of the convention only bind the United States to act in
accordance with its own laws or appropriately ratified international
agreements and cannot be used as a “back door” to compel enforce-
ment of international agreements the Senate has not ratified.
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THE PRESIDENT’S TRANSMITTAL DOCUMENT
TO THE SENATE, TREATY DOC. 103-39,
OCTOBER 7,1994

The White House, October 7,1994
To the Senate of the United States:

I transmit herewith, for the advice and consent of the Senate to acces-
sion, the United Nations Convention on the Law of the Sea, with
Annexes, done at Montego Bay, December 10,1982 (the “Convention”),
and, for the advice and consent of the Senate to ratification, the Agree-
ment Relating to the Implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 1982, with Annex,
adopted at New York, July 28, 1994 (the “Agreement”), and signed by
the United States, subject to ratification, on July 29, 1994. Also trans-
mitted for the information of the Senate is the report of the Depart-
ment of State with respect to the Convention and Agreement, as well
as Resolution II of Annex I and Annex II of the Final Act of the Third
United Nations Conference on the Law of the Sea.

The United States has basic and enduring national interests in the
ocean and has consistently taken the view that the full range of these
interests is best protected through a widely accepted international
framework governing uses of the sea. Since the late 1960s, the basic
U.S. strategy has been to conclude a comprehensive treaty on the law
of the sea that will be respected by all countries. Each succeeding U.S.
Administration has recognized this as the cornerstone of U.S. oceans
policy. Following adoption of the Convention in 1982, it has been the
policy of the United States to act in a manner consistent with its provi-
sions relating to traditional uses of the oceans and to encourage other
countries to do likewise.

The primary benefits of the Convention to the United States include
the following:

48
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— The Convention advances the interests of the United States as a
global maritime power. It preserves the right of the U.S. military to
use the world’s oceans to meet national security requirements and
of commercial vessels to carry sea-going cargoes. It achieves this,
inter alia, by stabilizing the breadth of the territorial sea at 12 nau-
tical miles; by setting forth navigation regimes of innocent passage
in the territorial sea, transit passage in straits used for international
navigation, and archipelagic sea lanes passage; and by reaffirming
the traditional freedoms of navigation and overflight in the exclusive
economic zone and the high seas beyond.

— The Convention advances the interests of the United States as a
coastal state. It achieves this, inter alia, by providing for an exclusive
economic zone out to 200 nautical miles from shore and by securing
our rights regarding resources and artificial islands, installations and
structures for economic purposes over the full extent of the conti-
nental shelf. These provisions fully comport with U.S. oil and gas
leasing practices, domestic management of coastal fishery resources,
and international fisheries agreements.

— As a far-reaching environmental accord addressing vessel source
pollution, pollution from seabed activities, ocean dumping, and
land-based sources of marine pollution, the Convention promotes
continuing improvement in the health of the world’s oceans.

— Inlight of the essential role of marine scientific research in the under-
standing and managing of the oceans, the Convention sets forth cri-
teria and procedures to promote access to marine areas, including
coastal waters, for research activities.

— The Convention facilitates solutions to the increasingly complex
problems of the uses of the ocean—solutions that respect the
essential balance between our interests as both a coastal and a mar-
itime nation.

— Through its dispute settlement provisions, the Convention provides
for mechanisms to enhance compliance by Parties with the Conven-
tion’s provisions.

Notwithstanding these beneficial provisions of the Convention and
bipartisan support for them, the United States decided not to sign the
Convention in 1982 because of flaws in the regime it would have estab-
lished for managing the development of mineral resources of the seabed
beyond national jurisdiction (Part XI). It has been the consistent view
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of successive U.S. Administrations that this deep seabed mining regime
was inadequate and in need of reform if the United States was ever to
become a Party to the Convention.

Such reform has now been achieved. The Agreement, signed by the
United States on July 29, 1994, fundamentally changes the deep seabed
mining regime of the Convention. As described in the report of the Sec-
retary of State, the Agreement meets the objections the United States
and other industrialized nations previously expressed to Part XI. It
promises to provide a stable and internationally recognized framework
for mining to proceed in response to future demand for minerals.

Early adherence by the United States to the Convention and the
Agreement is important to maintain a stable legal regime for all uses of
the sea, which covers more than 70 percent of the surface of the globe.
Maintenance of such stability is vital to U.S. national security and eco-
nomic strength.

I therefore recommend that the Senate give early and favorable con-
sideration to the Convention and to the Agreement and give its advice
and consent to accession to the Convention and to ratification of the
Agreement. Should the Senate give such advice and consent, I intend
to exercise the options concerning dispute settlement recommended in
the accompanying report of the Secretary of State.

WILLIAM ]. CLINTON
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STATEMENT BY THE PRESIDENT
THE WHITE HOUSE
Office of the Press Secretary

For Immediate Release
May 15,2007

Iamacting to advance U.S. interests in the world’s oceans in two impor-
tant ways.

First, I urge the Senate to act favorably on U.S. accession to the
United Nations Convention on the Law of the Sea during this ses-
sion of Congress. Joining will serve the national security interests of
the United States, including the maritime mobility of our armed forces
worldwide. It will secure U.S. sovereign rights over extensive marine
areas, including the valuable natural resources they contain. Accession
will promote U.S. interests in the environmental health of the oceans.
And it will give the United States a seat at the table when the rights that
are vital to our interests are debated and interpreted.

Second, I have instructed the U.S. delegation to the International
Maritime Organization (IMO) to submit a proposal for international
measures that would enhance protection of the Papahanaumokuakea
Marine National Monument, the area including the Northwestern
Hawaiian Islands.

Last June, I issued a proclamation establishing the Monument, a
1,200-mile stretch of coral islands, seamounts, banks, and shoals that
are home to some 7,000 marine species. The United States will propose
that the IMO designate the entire area as a Particularly Sensitive Sea
Area (PSSA)—similar to areas such as the Florida Keys, the Great Bar-
rier Reef, and the Galapagos Archipelago—which will alert mariners to
exercise caution in the ecologically important, sensitive, and hazardous
area they are entering. This proposal, like the Convention on the Law
of the Sea, will help protect the maritime environment while preserv-
ing the navigational freedoms essential to the security and economy of
every nation.
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TEXT OF DRAFT RESOLUTION OF

ADVICE AND CONSENT TO RATIFICATION
SUBMITTED AS PART OF SFRC EXECUTIVE
REPORT 110-9

Resolved (two-thirds of the Senators present concurring therein),

SECTION I. SENATE ADVICE AND CONSENT SUBJECT TO
DECLARATIONS AND UNDERSTANDINGS.

The Senate advises and consents to the accession to the United Nations
Convention on the Law of the Sea, with annexes, adopted on December
10, 1982 (hereafter in this resolution referred to as the “Convention”),
and to the ratification of the Agreement Relating to the Implementa-
tion of Part XI of the United Nations Convention on the Law of the
Sea, with annex, adopted on July 28, 1994 (hereafter in this resolution
referred to as the “Agreement”) (T.Doc. 103—39), subject to the declara-
tions of section 2, to be made under articles 287 and 298 of the Conven-
tion, the declarations and understandings of section 3, to be made under
article 310 of the Convention, and the conditions of section 4.

SECTION 2. DECLARATIONS UNDER ARTICLES 287
AND 298.

The advice and consent of the Senate under section 1 is subject to the
following declarations:

(1) The Government of the United States of America declares, in
accordance with article 287(1), that it chooses the following means for
the settlement of disputes concerning the interpretation or application
of the Convention:

(A) a special arbitral tribunal constituted in accordance
with Annex VIII for the settlement of disputes concerning the

52
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interpretation or application of the articles of the Convention
relating to (1) fisheries, (2) protection and preservation of the
marine environment, (3) marine scientific research, and (4) navi-
gation, including pollution from vessels and by dumping; and

(B) an arbitral tribunal constituted in accordance with Annex
VII for the settlement of disputes not covered by the declaration
in subparagraph (A).

(2) The Government of the United States of America declares, in
accordance with article 298(1), that it does not accept any of the pro-
cedures provided for in section 2 of Part XV (including, inter alia, the
Seabed Disputes Chamber procedure referred to in article 287(2))
with respect to the categories of disputes set forth in sub-paragraphs
(a), (b), and (c) of article 298(1). The United States further declares
that its consent to accession to the Convention is conditioned upon
the understanding that, under article 298(1)(b), each State Party has
the exclusive right to determine whether its activities are or were
“military activities” and that such determinations are not subject
toreview.

SECTION 3. OTHER DECLARATIONS AND
UNDERSTANDINGS UNDER ARTICLE 3IO0.

The advice and consent of the Senate under section 1 is subject to the
following declarations and understandings:

(1) The United States understands that nothing in the Convention,
including any provisions referring to “peaceful uses” or “peaceful pur-
poses,” impairs the inherent right of individual or collective self-defense
or rights during armed conflict.

(2) The United States understands, with respect to the right of inno-
cent passage under the Convention, that—

(A) all ships, including warships, regardless of, for example,
cargo, armament, means of propulsion, flag, origin, destination,
or purpose, enjoy the right of innocent passage;

(B) article 19(2) contains an exhaustive list of activities that
render passage non-innocent;

(C) any determination of non-innocence of passage by a ship
must be made on the basis of acts it commits while in the territo-
rial sea, and not on the basis of, for example, cargo, armament,
means of propulsion, flag, origin, destination, or purpose; and
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(D) the Convention does not authorize a coastal State to con-
dition the exercise of the right of innocent passage by any ships,
including warships, on the giving of prior notification to or the
receipt of prior permission from the coastal State.

(3) The United States understands, concerning Parts Il and I'V of the
Convention, that—

(A) all ships and aircraft, including warships and military air-
craft, regardless of, for example, cargo, armament, means of
propulsion, flag, origin, destination, or purpose, are entitled to
transit passage and archipelagic sea lanes passage in their “normal
mode”;

(B) “normal mode” includes, inter alia—

(i) submerged transit of submarines;

(ii) overflight by military aircraft, including in military
formation;

(iii) activities necessary for the security of surface war-
ships, such as formation steaming and other force protec-
tion measures;

(iv) underway replenishment; and

(v) the launching and recovery of aircraft;

(C) the words “strait” and “straits” are not limited by geo-
graphic names or categories and include all waters not subject to
Part IV that separate one part of the high seas or exclusive eco-
nomic zone from another part of the high seas or exclusive eco-
nomic zone or other areas referred to in article 45;

(D) the term “used for international navigation” includes all
straits capable of being used for international navigation; and

(E) the right of archipelagic sea lanes passage is not dependent
upon the designation by archipelagic States of specific sea lanes
and/or air routes and, in the absence of such designation or if there
has been only a partial designation, may be exercised through all
routes normally used for international navigation.

(4) The United States understands, with respect to the exclusive eco-
nomic zone, that—

(A) all States enjoy high seas freedoms of navigation and over-
flight and all other internationally lawful uses of the sea related
to these freedoms, including, inter alia, military activities, such as
anchoring, launching and landing of aircraft and other military
devices, launching and recovering water-borne craft, operating
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military devices, intelligence collection, surveillance and recon-
naissance activities, exercises, operations, and conducting mili-
tary surveys; and

(B) coastal State actions pertaining to these freedoms and uses
must be in accordance with the Convention.

(5) The United States understands that “marine scientific research”
does not include, inter alia—

(A) prospecting and exploration of natural resources;

(B) hydrographic surveys;

(C) military activities, including military surveys;

(D) environmental monitoring and assessment pursuant to
section 4 of Part XII; or

(E) activities related to submerged wrecks or objects of an
archaeological and historical nature.

(6) The United States understands that any declaration or statement
purporting to limit navigation, overflight, or other rights and freedoms
of all States in ways not permitted by the Convention contravenes the
Convention. Lack of a response by the United States to a particular dec-
laration or statement made under the Convention shall not be inter-
preted as tacit acceptance by the United States of that declaration or
statement.

(7) The United States understands that nothing in the Convention
limits the ability of a State to prohibit or restrict imports of goods into
its territory in order to, inter alia, promote or require compliance with
environmental and conservation laws, norms, and objectives.

(8) The United States understands that articles 220, 228, and 230
apply only to pollution from vessels (as referred to in article 211) and
not, for example, to pollution from dumping.

(9) The United States understands, with respect to articles 220 and
226, that the “clear grounds” requirement set forth in those articles is
equivalent to the “reasonable suspicion” standard under United States
law.

(10) The United States understands, with respect to article 228(2),
that—

(A) the “proceedings” referred to in that paragraph are the
same as those referred to in article 228(1), namely those proceed-
ings in respect of any violation of applicable laws and regulations
or international rules and standards relating to the prevention,
reduction and control of pollution from vessels committed by a
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foreign vessel beyond the territorial sea of the State instituting
proceedings; and

(B) fraudulent concealment from an officer of the United States
of information concerning such pollution would extend the three-
year period in which such proceedings may be instituted.

(11) The United States understands, with respect to article 230,
that—

(A) it applies only to natural persons aboard the foreign vessels
at the time of the act of pollution;

(B) the references to “monetary penalties only” exclude only
imprisonment and corporal punishment;

(C) therequirement thatanact of pollution be “willful” in order
toimpose non-monetary penalties would not constrain the impo-
sition of such penalties for pollution caused by gross negligence;

(D) in determining what constitutes a “serious” act of pol-
lution, a State may consider, as appropriate, the cumulative or
aggregate impact on the marine environment of repeated acts of
pollution over time; and

(E) among the factors relevant to the determination whether
an act of pollution is “serious,” a significant factor is non-compli-
ance with a generally accepted international rule or standard.

(12) The United States understands that sections 6 and 7 of Part XII
do not limit the authority of a State to impose penalties, monetary or
non-monetary, for, inter alia—

(A) non-pollution offenses, such as false statements, obstruc-
tion of justice, and obstruction of government or judicial proceed-
ings, wherever they occur; or

(B) any violation of national laws and regulations or applicable
international rules and standards for the prevention, reduction
and control of pollution of the marine environment that occurs
while a foreign vessel is in any of its ports, rivers, harbors, or off-
shore terminals.

(13) The United States understands that the Convention recognizes
and does not constrain the longstanding sovereign right of a State to
impose and enforce conditions for the entry of foreign vessels into its
ports, rivers, harbors, or offshore terminals, such as a requirement
that ships exchange ballast water beyond 200 nautical miles from

shore or a requirement that tank vessels carrying oil be constructed
with double hulls.
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(14) The United States understands, with respect to article 21(2),
that measures applying to the “design, construction, equipment or
manning” do not include, inter alia, measures such as traffic separa-
tion schemes, ship routing measures, speed limits, quantitative restric-
tions on discharge of substances, restrictions on the discharge and/or
uptake of ballast water, reporting requirements, and record-keeping
requirements.

(15) The United States understands that the Convention supports a
coastal State’s exercise of its domestic authority to regulate discharges
into the marine environment resulting from industrial operations on
board a foreign vessel.

(16) The United States understands that the Convention supports a
coastal State’s exercise of its domestic authority to regulate the intro-
duction into the marine environment of alien or new species.

(17) The United States understands that, with respect to articles 61
and 62, a coastal State has the exclusive right to determine the allowable
catch of the living resources in its exclusive economic zone, whether it
has the capacity to harvest the entire allowable catch, whether any sur-
plus exists for allocation to other States, and to establish the terms and
conditions under which access may be granted. The United States fur-
ther understands that such determinations are, by virtue of article 297(3)
(a), not subject to binding dispute resolution under the Convention.

(18) The United States understands that article 65 of the Convention
lent direct support to the establishment of the moratorium on commer-
cial whaling, supports the creation of sanctuaries and other conserva-
tion measures, and requires States to cooperate not only with respect to
large whales, but with respect to all cetaceans.

(19) The United States understands that, with respect to article 33,
the term “sanitary laws and regulations” includes laws and regulations
to protect human health from, inter alia, pathogens being introduced
into the territorial sea.

(20) The United States understands that decisions of the Council
pursuant to procedures other than those set forth in article 161(8)(d)
will involve administrative, institutional, or procedural matters and will
not result in substantive obligations on the United States.

(21) The United States understands that decisions of the Assembly
under article 160(2)(e) to assess the contributions of members are to
be taken pursuant to section 3(7) of the Annex to the Agreement and
that the United States will, pursuant to section 9(3) of the Annex to the
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Agreement, be guaranteed a seat on the Finance Committee established
by section 9(1) of the Annex to the Agreement, so long as the Authority
supports itself through assessed contributions.

(22) The United States declares, pursuant to article 39 of Annex VI,
that decisions of the Seabed Disputes Chamber shall be enforceable in
the territory of the United States only in accordance with procedures
established by implementing legislation and that such decisions shall
be subject to suchlegal and factual review as is constitutionally required
and without precedential effect in any court of the United States.

(23) The United States—

(A) understands that article 161(8)(f) applies to the Council’s
approval of amendments to section 4 of Annex VI;

(B) declares that, under that article, it intends to accept only
a procedure that requires consensus for the adoption of amend-
ments to section 4 of Annex VI; and

(C) in the case of an amendment to section 4 of Annex VI that
is adopted contrary to this understanding, that is, by a proce-
dure other than consensus, will consider itself bound by such an
amendment only if it subsequently ratifies such amendment pur-
suant to the advice and consent of the Senate.

(24) The United States declares that, with the exception of articles
177-183, article 13 of Annex IV, and article 10 of Annex VI, the provi-
sions of the Convention and the Agreement, including amendments
thereto and rules, regulations, and procedures thereunder, are not self-
executing.

SECTION 4. CONDITIONS.

(a) IN GENERAL.—The advice and consent of the Senate under sec-
tion 1is subject to the following conditions:

(1) Not later than 15 days after the receipt by the Secretary of State
of a written communication from the Secretary-General of the United
Nations or the Secretary-General of the Authority transmitting a pro-
posal to amend the Convention pursuant to article 312, 313, or 314, the
President shall submit to the Committee on Foreign Relations of the
Senate a copy of the proposed amendment.

(2) Prior to the convening of a Conference to consider amendments
to the Convention proposed to be adopted pursuant to article 312 of
the Convention, the President shall consult with the Committee on
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Foreign Relations of the Senate on the amendments to be considered at
the Conference. The President shall also consult with the Committee
on Foreign Relations of the Senate on any amendment proposed to be
adopted pursuant to article 313 of the Convention.

(3) Not later than 15 days prior to any meeting—

(A) of the Council of the International Seabed Authority
to consider an amendment to the Convention proposed to be
adopted pursuant to article 314 of the Convention; or

(B) of any other body under the Convention to consider an
amendment that would enter into force pursuant to article 316(5)
of the Convention; the President shall consult with the Commit-
tee on Foreign Relations of the Senate on the amendment and on
whether the United States should object to its adoption.

(4) All amendments to the Convention, other than amendments
under article 316(5) of a technical or administrative nature, shall be sub-
mitted by the President to the Senate for its advice and consent.

(5) The United States declares that it shall take all necessary steps
under the Convention to ensure that amendments under article 316(5)
are adopted in conformity with the treaty clause in Article II, section 2
of the United States Constitution.

(b) INCLUSION OF CERTAIN CONDITIONS IN INSTRUMENT
OF RATIFICATION.—Conditions 4 and 5 shall be included in the
States instrument of ratification to the Convention.
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1. There is no official position about which articles of the convention the United States

accepts as customary international law and which it rejects. Portions of the conven-
tion are identical to the 1958 conventions, to which the United States is a party and has
treaty obligations. The closest public proclamation on the Law of the Sea is President
Ronald Reagan’s March 10, 1983, “Statement on U.S. Oceans Policy,” in which he pro-
claimed the United States would accept the navigation and overflight articles but reject
the deep-seabed mining provisions (which were later modified to address President
Reagan’s concerns in the 1994 agreement on implementation).

The SFRC first voted unanimously to approve the convention in 2003 and then in 2007
voted again in favor 17—4.

The convention was open for ratification for a two-year period following its adop-
tion in 1982. Today, countries technically can only “accede” to the convention, not
ratify it. The convention came into force on November 16, 1994, when sixty countries
became state parties. The Agreement on Part XI, which was signed by the United
States on July 29, 1994, entered into force on July 28, 1996. Now, since the convention
has technically already been ratified, the United States will “accede” to, not ratify, the
convention if the Senate offers its consent as required by the Constitution. If this were
to happen, the United States will become a “state party” to the 1982 convention and the
supplemental agreement of 1994.

In fact, the Law of the Sea might be the only issue on which the following individuals
and constituencies all agree: presidents Clinton, George W. Bush, and Obama; every
living chief of naval operations, Coast Guard commandant, and the Joint Chiefs of
Staff; every living secretary of state and State Department legal adviser; the blue-
ribbon U.S. Commission on Ocean Policy and the Pew Oceans Commission; major
industry groups, including the Chamber of Commerce, the American Petroleum In-
stitute, the Chamber of Shipping, the National Fisheries Institute, and the Undersea
Cable Industry; leading environmental and conservation groups, including the World
Wildlife Fund, the Ocean Conservancy, the International Union for Conservation of
Nature, and the National Resources Defense Council; and major professional orga-
nizations, including the American Bar Association and the American Geophysical
Union. The U.S. Commission on Ocean Policy, chaired by former energy secretary
and CNO Admiral James D. Watkins (a member of this report’s advisory committee),
and the Pew Oceans Commission, chaired by current CIA director Leon Panetta, both
strongly urged the United States to join the Law of the Sea. The Joint Ocean Com-
mission Initiative, created when these two commissions merged, continues to actively
work to advance the convention in the Senate.

U.S. Geological Survey Circum Arctic Resource Appraisal, released July 2008, http://
energy.usgs.gov/arctic/.

6. Article 19, Law of the Sea Convention.
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ened Species.

Ransom Myers and Boris Worm, “Rapid Worldwide Depletion of Predatory Fish
Communities,” Nature, May 15,2003, vol. 423, pp. 280-83.
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ThelInternationalInstitutionsand Global Governance (IIGG) programat
the Council on Foreign Relations (CFR) aims to identify the institutional
requirements for effective multilateral cooperation in the twenty-first
century. The program is motivated by recognition that the architec-
ture of global governance—largely reflecting the world as it existed in
1945—has not kept pace with fundamental changes in the international
system. These shifts include the spread of transnational challenges, the
rise of new powers, and the mounting influence of nonstate actors. Exist-
ing multilateral arrangements thus provide an inadequate foundation for
addressing many of today’s most pressing threats and opportunities and
for advancing U.S. national and broader global interests.

Given these trends, U.S. policymakers and other interested actors
require rigorous,independent analysis of current structures of multilat-
eral cooperation, and of the promises and pitfalls of alternative institu-
tionalarrangements. The IGG program meets these needs by analyzing
the strengths and weaknesses of existing multilateral institutions and
proposing reforms tailored to new international circumstances.

The IIGG program fulfills its mandate by

— Engaging CFR fellows in research on improving existing and building
new frameworks to address specific global challenges—including cli-
mate change, the proliferation of weapons of mass destruction, trans-
national terrorism, and global health—and disseminating the research
through books, articles, Council Special Reports, and other outlets;

— Bringing together influential foreign policymakers, scholars, and
CFR members to debate the merits of international regimes and
frameworks at meetings in New York, Washington, DC, and other
select cities;

— Hosting roundtable series whose objectives are to inform the foreign
policy community of today’s international governance challenges
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and breed inventive solutions to strengthen the world’s multilateral
bodies; and

— Providing a state-of-the-art Web presence as a resource to the wider
foreign policy community on issues related to the future of global
governance.
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