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I

ARGUMENT

BOND PENDING APPEAL SHOULD BE GRANTED BECAUSE
THE COURT OF APPEALS HELD THAT ACTS REV.
PINKNEY WAS ACCUSED OF COMMITTING ARE, AT
MOST, A MISDEMEANOR PUNISHABLE BY 93 DAYS IN
JAIL AND, ABSENT BOND, HE WILL SERVE FAR MORF
THAN A YEAR BEFORE THE COURT OF APPEALS
DECIDES THIS CASE.

Rev. Edward Pinkney will suffer irreparable harm if his motion for bond

pending appeal is not granted. In the absence of bond, it is almost certain he wil]

| ultimately spend more time in prison than an appropriate sentence will require.
Specifically, the Michigan Court of Appeals will, because of a recent ruling,
almost certainly conclude that he should have been charged with a misdemeanor
instead of a felony. A misdemeanor conviction carties a maximum sentence of one
year and, in all likelihood, Rev. Pinkney will have effectively served a felony
sentence before final disposition éf his appeal. Bond pending appeal therefore
becomes critical to the preservation of Rev. Pinkney’sgfight not to be incarcerated
for any period of time beyond a lawful sentence.

The factors considered by the court when evaluating a motion fot bond

pending appeal are set forth in People v Giacalone, 16 Mich App 352 (1969). They
are as follows:

1. The likelihood that the defendant will appear when required in
response to the order of the Court.
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2. The potential of harm to the community in the defendant being at
large during the pendency of the appeal.

3. The substantiality of the grounds of appeal.

4,  The risk to the proper administration of justice.

We leave to Rev. Pinkney’s counsel the analysis of the full set of factors.
We take the opportunity to address the third factor because we believe that Rev.

Pinkney’s grounds for appeal are substantial. In fact, the Court of Appeals will

almost certainly follow a recent Court of Appeals opinion and find that Rev.

Pinkney was imptoperly charged.

Rev. Pinkney was accused of altering dates on election petitions. He was
charged with violating MCL 168.937, a felony which provides as follows:
Any person found guilty of forgery under the provisions of this act
shall, unless herein otherwise provided, be punished by a fine not
exceeding $1,000.00, or by imprisonment in the state prison for a term

not exceeding 5 years, or by both such fine and imprisonment in the
discretion of the court.

N\
The specified penalty is severe and intended for those convicted of a felony.
However, as a matter of law, Rev. Pinkney’s alleged conduct should have heen

classified as a misdemeanor as spccified by MCL 168.544¢, which provides in

relevant part:

(11) An individual shall not do any of the following:

(a) Sign a petition with a name other than his or her own.
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(b) Make a false statement in a certificate on a petition.
(c) If not a circulator, sign a petition as a circulator.
(d) Sign a name as circulator other than his or her own.

(12) An individual who violates subsection (11) is guilty of a
misdemearor punishable by a fine of not more than $500.00 or
imprisonment for not more than 93 days, or both.

The prosecutor has argued that he has discretion to prosecute Rev. Pinkney

for a felony under MCI, 168.937. However, this precise argument was recently

rejected by the Michigan Court of Appeals in Peaple v Hall, 2014 WL 5409079,
unpublished opinion per curiam of the Court of Appeals, issued Oct. 23,2014
(Dockel No. 321045) (appended as Exh. A). That case is legally identical to the
case at bar. The defendant, who admitted to falsifying nominating petitions, was
charged with a felony under MCL 168.937. The defendant objected and argucd
that the stipulated facts supported only a misdemeanor charge under MCL
168.544c. =
The Court of Appeals unanimously held that any charge that the defendant
falsified an election petition must be prosecuted as a misdemeanor, not a felony:
The prosecution contends that the statutes do not conflict because
forgery requires proof of intent to defraud whereas MCL 168.544¢
does not. However, considering the statutory definitions set forth
above, proscribe the same conduct — i.e., the falsifying of documents
(or signatures thereon) required to be submitted under the Michigan
election law, In addition, there can be no doubt that the statutes share

a common purpose -~ to ensure the faimess and purity of the election
process and prevent abuse of the elective franchise. Thus, the statutes
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are ‘in para materia,’ such that they must be “read together as one.”
[Citation omitted.] Moreover, because MCL 168.937 makes forgery a

felony, while MCL 168.544¢ makes signing someone else’s name on
a nominating petition a misdemeanor, the statutes conflict. Therefore,
MCL 168.544c, as the more tecent and specific statute, controls over
MCL 168.937, and the prosecution was bound to proceed on
misdemeanor charges under MCL 168.544c¢.

Id.
This unanimous opinion was rendered less than three months ago, and the

Court of Appeals will almost certainly conclude, yet again, the appropriate charge

for Rev. Pinkney was MCL 168.544c instead of MCL 168.937. With that being the
case, Rev. Pinkney’s sentence should not exceed 93 days. The time required for the
completion of the appeal, which often takes years, will far exceed that amount of
time, and it is likely that even more time will pass if his case is remanded for
resenfencing.

The need for consistency is one reason the Court of Appeals is likely to
reéch the same result in this case.as it reached in Hall. Without a consistent
analysis by the court, there is the continuing risk that two stattes that appear on
their face to be in conflict will create inconsistent or disproportionate senfences for
identical conduct. In each such case, much may depend on which statute is selected
for the prosecution of individuals accused of altering petitions. The Michigan
Supreme Court frowns on inconsistent sentences. In People v Coles, 417 Mich 523,

545 (1983), the Michigan Supreme Court explained:
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..[I}t is possible to find two defendants within the same prison
system who have similar backgrounds, who were convicted of the
same crime under similar facts and circumstances, and yet one is
serving & disproportionately longer term of imprisonment. Such
disparity in sontences it is argued, does not merely result from
permissible factors such as the culpability and background of the
defendants; rather, it often ariscs from impermissible considerations
such as the race of the defendant, his economic status, or the personal
bias and attitude of the individual sentencing judge. Increased
uniformity in sentencing similarly situated defendants is said to be in
keeping with our constitutional concept of a unified judiciary in this
state.

1d.

In sum, there is every reason to believe that the Court of Appeals will again
conclude, as it did in Hall, that Rev. Pinkney should have been charged with a
misdemeanor pimishable by 93 days in jail. Accordingly, Amicus Curiae ACLU of
Michigan respectfully submits that Rev. Pinkney should be granted bond pending
appcal to protect his right not to serve an improper or disproportionate sentence.

‘Bespcct.ﬁ?llly submitted,
o~ 7

2!

Mark/P. Fanchier (P56223)
Michael J. Steinberg (P43085)
ACLU Fund of Michigan
2966 Woodward Ave.

Detroit, M1 48201

(313) 578-6822

(313) 578-6811 (fax)
miancher@aclumich.org

Dated: January 27, 2015
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I, Mark P. Fancher, hereby certify that on January 27, 2015, 1 served a copy of this
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Mark(P. Fancher
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2014 WL 5409079
Only the Westlaw citation
is currently available.

UNFUBLISIIED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appcals of Michigan.

PEOPLE of the State of
Michigan, Plaintiff-Appellant,
V.

Brandon Michael HALL,
Defendant-Appellee.

Docket No.  321045.
| Oct. 23, 2014.

Ottawa Circuit Court; LC No. 13-037857-AR.

Before: BORRELLOQ, P.J., and SERVITTO
and SHAPIRO, JJ.

Opinion
PER CURIAM.

*1 The prosecution appeals by delayed leave
pranted a February 6, 2014, chrerit vourt order
affirming an Qctober 21, 2013, district court
order, wherein the district court denied the
prosecution's motion to bind over defendant on
10 counis of felony election law forgery, MCL
168.937, and instead bound him over on 10
misdemeanor counts under MCL 168.544¢. For
the reasons set forth in this opimion, we affirm.

REV EDWARD PINKNEY PAGE

1. BACKGROUND
The essential fucls of ihis case arc
not in dispute. Defendant was origmally
charged with 10 counts of “Election Law—
Forgery,” contrary to MCL 168.937. Following
defendant's amraignment on thosc charges,
and to facilitate the distnict court's bindover
determination, the parties stipulated to the
essential facts of the case i heu of
taking testimony at a preliminary examination.
Specifically, the parties stipulated that in
2012, defendant worked for Chris Hougtaling's
campaign for the office of judicial district
court judge to obtain the necessary signatures
om nominating petitions. On the night before
the nominating petitions were due, realizing
that he did not have enough signatures,
defendant “worked all night writing names and
addresses of individual[s] on the pominating
petitions and signing their signatures to the
petitions.” Defendant nsed different colored
ink pens and used his left and rght hand
to fill in the sipnatures. Defendant continued
filling in signatures on the way to Lansing
the following morming and he was identified
on the petitions as the circulator. Defendant
submntted the petitions to the Secretary of State,
Defendant stipulated that he put “false names
and signatures ou the nominating petitions as
alleged in the coniplaint and warranted as well
as signed the petitions as the circulator.”

A separate count of forgery was charged for
each of ten nominating petitions that defendant
submitled to the Secretary of State containing

forged signatures, The district court accepted

Vel Mert @ 2014 Thomsan Rautera. No clairm Lo original UG, Governmeanl Worke,
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the stipulation, and the prosecution moved
to hind over defendant on the 10 felony
charges. Defendant objected, asserting that
the stipulated facts established only a
misdemeanor offense under MCL 168.544c,
which proscribed acts of “falsifying ¢lectoral
nominating petitions” including signing a
petition “with a name other than his or her

OWH,”

On September 5, 2013, the district court held
a hearing on the prosocution’s motion for bind
over. The parties agreed that, based on the
stipulated tacts, there was sufficient probable
cause to bind defendant over on the 10 felony
forgery charges, but identified the issue as
whether the charged statute, MCL 168.937,
wasg appropriate in light of the existence of the
separate statute, MCL 168.544c.

Defendant argued that MCL 168.937, which
proscribed “forgery,”” was a general statute
that did not specifically proscribe defendant's
*conduct, and that MCL 168.544c, enacted after
MCL 168.937, was a more specific statute, in
that it specifically proscrtbed “acts of falsifying
elcctoral nominating petitions,” which was
the conduct alleged in this case. As a more
specific statute, it controlled over the more
general forgery statute. Defendant argued this
was especial]ly the case where the general
forgery statute included the qualifying phrase
“unlegs otherwise provided,” which alluded to
the fact that there are other, more specific
statutes proscribing election law misconduct.
Defendant further pointed to the fact that the
Legislatwe requires warnings on nominating
petitions which advise that falsifying a petition

REY EDWARD PINKNEY

constitutes a misdemeanor. Defendant asserted
that it would be “unseemly™ to advise a person

-that falsifying a petition is a misdemeanor,

only to then allow for a felony prosecution.
Defendant concluded that the stipulated facts
made it “clear” that defendant's conduct
was ‘“not a violation of the general forgery
statute,” but rather fell within the scope of the
misdemeanor statute.

%2  The prosecution responded that the
misdemeanor offense found in MCL 168.544¢
required no intent to defraud, whereas the
general forgery statute did require such
an intent, thereby demonstrating that they
were two separate crimes. According to the
prosecution, the stipulated facts in this case
sufficiently demonstrated that detendant torged
multiple signatures on multiple petitions with

the intent to defraud the Michigan Secretary

of State. Under such circumstances, defendant
was properly charged under the felony forgery
statute and not the misdemeanor unlawful
signing statute.

On Qctober 21, 2013, the district court issued
its wntten opimmion and order denying the
prosecution's motion to bind over defendant
on the 10 felony counis of forgery. The
court first acknowledged that the Michigan
election law provisions do not define forgery,
and therefore indicated its belief that the
common law meaning of that term applied.
Applying the common law elements of forgery,
the court indicated that there was “probable
cause to believe that the conduct set forth in
the stipulated facts would constitute common

law forgery” under MCIL 168.937. The

v

el 82 2014 Thomson Reuters, No cluim Lo wdginal U3, Guvennrment Works,
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court then acknowledged that although MCL
168.544c specifically proscribes falsifying
a signafure on a mominating petition, that
provision contains no intent requirement, and
further acknowledged that the prosecution
has “considerahle discretion” in  deciding
under which statute to charge a defendant.
Notwithstanding these acknowledgments, the
district court noted that an cxception to the
prosccution's charging discretion exists where
a more specific statute is enacted after a general
statutc. Accepting the distinction raised by the
prosccution betwecn the intent elements of the
two statutes, the coust identificd the question
to be resolved as “whether a prosecution for
forgery can take place for unlawlul vonduct
under Section 937 of the Michigan Election
Law where the conduct is not expressly
jdentified as forgery and where, as here, that
unlawful conduct is expressly punished as a
misdemeanor.” The district court answered this
question in the negative; The court reasoned in
part as follows:

The Court must give meaning to all the
words contained in a statute. Section 937 has
express language that a person found guilty
of forgery “... under thc provisions of the
act, shall unless herein otherwise provided
be punished ...” The designation of forgery
as a felony is not expressly indicated but
is presumed from the maximum possible
penalty which takes the matter outside this
Court's jurisdiction.

It would appear to the Court that in order

to give meaning to forgery “under the
provisions of the act” that the prohibited

conduct must be expressly identificd as

REV EDWARD PINKNEY

forgerv in the provisions of the act
prohibiting that conduct. Sections of the
Act have in the past and do now cxpressly
identify certain unlawful acts as forgery
“under the provisions of the acts” in Section
544c¢ or its statutory antecedents.

*3  Similarly the -language of Section
544¢(14) (2] that “the provisions of
this section, excepl as otherwise expressly
provided apply to all petitions circulated
under the authornity of the election law” must
be considered. Giving the normal meaning to
that language suggests to the Court that the
conduct prohibited by Section 544¢ must be
punished in accordance with Section 554¢,
“unless otherwise expressly provided.” To
hold that the language of Scetion 937 15 an
express provision providing for an enhanccgl
punishment would be to infer what is w fact
not expressed.

Finally, this would appear to the Court to
be a case where the Rule of Lenity should
apply. The Rule of Lenity operatcs in favor
of an accused, mitigating punishment when
punishment is unclear ... In the (wo sections
of the Act where forgery is expressly
prohibited the penalty is a misdemeanor.
Yet where Section 544c¢ prohibits conduct
without specifying it as forgery the People
assert that the more severe penalty should
apply. The People urge that forgery “under
the provisions of this act,” means conduct
prohibited by the election Jaw can also be
charged as forgery even if not so designated
by the statute. Brandon Hall would argue

Viasitnechlget ® 2014 Thomsan Reutars. No claim fo original U.S. Government Works,
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that forgery “under the provisions of this
act” means conduct expressly identified as
forgery by the statute. The Court favors the
latter mterpretation. The Pcople's position as
to the proper Interpretation of the statute is
not implausible, but it must be fairly said that
at best the provisions of Section 937 can be
interpreted either way. As a result, the statute
1s ambiguous in that regard so that the Rule
of Lenity wonld dictate that the Jess severe
penalty of Section 554¢ would apply.
Based on the above reasoning, the district court
denied the prosecution's motion to bind over
defendant on the 10 felony counts. However,
the court concluded that there was sufficient
probable cause to bind over defsndant on 10
misdemeanor violations of MCL 168 .544c¢,
and therefore expressed its inlent to proceed

to trial on those 10 misdemeanor counts in the’

absence of an appeal.

On October 31, 2013, the prosecution appealed
the district court's order to the circuit court.
The pl"osccution argucd that the district court
erred in refusing to bind over on the felony
charges. Specifically, the proseculion argued
that the district court erred when it applied the
rule of lenity in support of its decision becausc
the felony and misdemeanor offenses do not
involve the same conduct. The misdemeanor
statute simply penalizes the signing of someone
else's name to a nominating petition, while the
felony statute requires an additional finding
that the signing of the document was done with
the specific intent to defraud. Accordingly,
while the prosecution could have charged
defendant with a misdemeanor offense for
every single false signature he signed, it

decided instead to charge ten felony counts
based upon the forging of 10 nominating
petitions. The prosecution further argued that
the language of MCL 168.937 would mean
“absolutely nothing™ if it could not be read
to create a separate crime of forgery. The
district court's construction of the election
law renders MCL 168.937 a nullity because
1t fails to recognize that the statute creates
a “separate and distinct offense carrying
additional elements over and above those
required by the misdemeanor.” '

*4 Defendant responded that the conduct
punishcd as a felony and the conduct
punished as a misdemeanor was the same,
1.c., the signing of someone else’s name on
a nominating petition. Moreover, while MCL
168.937 proscribes “forgery” generally, it dog
not define the term “forgery.” However, MC

168.544¢ specifically proscribes the conduct
at jssue, and iz therefore more specific.
Accordingly, it controls over MCL 168.937.
Finally, defendant responded that his: due
process rights would be violated by charging
him with a felony offense because each
petition warns that signing someone clse's
name constitutes a misdemeanor,

In response, the prosccution reiterated that
the intent element present in the felony, but
not in the misdemeanor, rendered the two
provisions separate. Under the facts in this
case, defendant could properly be charged
under either statute, but only because there
was evidence of defendant's specific intent to
defraud.

st Next © 2014 Thomson Reulers, No claim to original 1U.S. Governmeant Works.

]

a4

[ER]

%]




A1/23/2006 16:15 2699258881

REV EDWARD PINKNEY

i =

The circuil vowt rgjocted the prosecution's
position and affirmed the district court's
ruling. The circuit court first reasoned that
MCL 168.544¢, as a more recent and
more specific statute governing defendant's
conduct, controlled over MCL 168.937, the
“general forgery statute.” Next, the circuit
court remarked that it was “relevant” that the
Secretary of State had produced nominating
petitions, in compliance with the election
law, which “specifically state that violation
of the statute is a misdemeanor.” “That calls
forth the argument and the rule cited by [the
district court] called the rule of lenity[,]” which
operates in favor of mitigating punishment
when punishment is unclear. While recognizing
the prosecution's argument that the two statutes

are different inasmuch as one apparently

containg the element of intent to  defraud,
the circuit court also acknowledged defense
counsel's argument that “the conduct of signing
a name not one's own 1s identical in each case.”

Finally, the circuit court found a ‘‘valid
due process argument” in the fact that the
nominating petitions required a waming‘that
the prohibited conduct is 2 misdemeanor. “One
doesu't iwalize it's a fclony unless one gocs
to the general forgery statute or the common
law definition of forgery.” The citcuit court
concluded:

I think there's logical arguments on both
sides of the questiun heie. But given that
the state has mandated that the public be
informed through its nominating petitions
that the conduct at issue 1s a misdemeanor
and doesn't clarify at all whether or not

intent to defraud is a relevant consideration,
it's simply the signing of a false name is a
misdemeanor. 1 think that has to be relied
upon whether one cites the rule of lemity or
duc process and hold the state to its public
pronouncements as to what the crime is,

So, I'm going to affirm the decision of
the district court. If the Jegislature wants
to retain the right to allow prosecutors
to charge those who sign false names
on nominating petitons with forgery, it}
really ought to clarfy the swute, and
pethaps add to section 544(C) [sic] that
the offemse is a misdemeanor unless there
is an intent to defraud, m which case
it's a felony. They could certainly make
that distinetion, but they didn't when they
adopted the misdemeanor penalty, so, the
case is affirmed. 4

*5  This Court granted the prosecution's

~ delayed application for leave to appeal the

circuit court's order and granted motions
for immediate consideration arid to stay the
proceedings. People v. Hall, unpublished order
of the Court of Appeals, entered April 24,2014,

1I. STANDARD OF REVIEW

“Whether conduct falls within the scope of
a penal statute is a question of statutory
interpretation” that we review de novo. People
v. Flick, 487 Mich. 1, 8~9; 790 NW2d 295
(2010). We review a district court's decision
whether to bind over a defendant for an abuse
of discretion, but review the court's rulings

P ey Nert G 2014 Thomson Reuters. No claim to original U.S. Government Works.
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concerning questions of law de novo. /d. at 9.
“A circuit court's decision with respect to a

motion to quash a bindover i3 not entitled to.

deference because this Court apphies the same
standard of review fo this issue as the cirouit
court. This Court cssentially sits in the same
position as the citcuit court when determining
whether the district court abused its discretion.”
People v. Hudson, 241 Mich.App 268, 276;
615 NW2d 784 (2000). An abuse of discretion
occurs when “the court chooses an outcome
that talls outside the range of reasonable and
principled outcomes.” People v. Unger, 278
Mich.App 210, 217; 749 NW2d 272 (2008).

A prosecutor has broad charging discretion
and may charxge any offense supported by the
evidence. People v. Nichols, 262 Mich.App
408, 415; 686 NW2d 502 (2004). This
Court “review[s] a prosecutor's charging
determination under an ‘abuse of power’
standard to detenmime if the prosecutor acted
contrarily to the Constitution or law.” Pegple
v, Russell, 266 Mich.App 307, 316; 703 Nw2d
107 (2005). Constitutional issues are reviewcd
de novo. People v. Jordan, 275 Mich.App 659,
667, 739 NW2d 706 (2007).

III. ANALYSIS

The first question that must be addressed is
whether MCL 168.937 creates the substantive
offense of forgery. More specifically, the
question is whether MCL 168.937 can be
fairly read as proscribing the broad offense
of forgery that pertains to the falsifying a
document governed by the Michigan election

law, or whether it is merely a penalty provision
for the specific forgery offenses set forth n
other provisions of the Michigan election law.

This question presents an issue of statutory
construction. As our Supreme Court stated in
People v. Gillis, 474 Mich. 105, 114-115; 712
NW2d 419 {2006),

our primary task in

construing a statute, is to.

discern and give effect to ‘
the intent of the Legislature.
The words of a slahite
provide the most relizble
avidence of its intent. The
Court must consider both
the plain meaning of the
critical word or phrase as
well as its placement and
purpose in the statutory
scherne ... If the language of
the statute is unambiguous,
the Legislaturg, must have
intended the meaning clearly
expressed, and the statute
must be enforced as written.
[Internal quotation marks
and citations omitted. ]

The Michigan election law, MCL 168.1 ez
seq., was enacted for the stated purpose of,
among other things, regulating primaries and
elections; providing for the “purity” of the
election process; and guarding against “the
abuse of the elective franchise,” 1954 PA 116
Chapter XXXV of the Michigan election law
sets forth “Offenses and Penalties.” Included

sz inedNert © 2014 Tnomson Revters, No Uain w originat LS. Governmanl Worke,
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within that chapter 15 MCL 168.937, titled
“Forgery; penalty.” This statute provides:

*6 Any person found
guilty of forgery under
the provisions of this
act shall, unless herein
otherwise  provided, be
punished by a fine not
exceeding $1,000.00, or by
imprisonment in the state
prson for a term noi
exceeding 5 years, or by both
such fine and imprisonment
in the discretion of the court.

Reviewing this statute in the context of the
Michigan election law as a whole, indicates
that MCL 168.937 is not merely a penalty
provision, but rather creales a substantive
offense of forgery. Importantly, MCL 168.935,
another statute contained within the “QOffenses
and Penalties” chapter of the Michigan election
Jaw, specifically sets forth the penalties to
be imposed for felony offcnses under the
Michigan election law:

Any person found guilty of
a felony under the provisions
of this act shall, unless
herein otherwisc provided,
be punished by a fine
not exceeding $1,000.00,
or by imprisonment in the
state prison for a term not
exceeding 5 years, or by both
such fine and imprisonment
in the discretion of the court.

The language of MCL 168.937 and MCL
168,935 is identical, except that MCL 168.935
uses the word “felony” and MCL 168.937
uses the word “forgery.,” Thus, because
MCL 168.935 sets forth the penalties for 2
felony conviction under the provisions of the
Michigan election law, reading MCL 168.937
also as mercly a penalty provision would
effectively render MCL 168.937 duplicative
of MCL 168.935 and mere surplusage. “This
Court must avoid a constmiction that would
render apy part of a statute surplusage or
nugatory.” People v. Redden, 200 Mich. App
65, 76~77;, 799 NWw2d 184 (2010). In other
words, there would be no need for MCL
168.937 to be limited to setting forth the
penalty provisions for forgery if MCL 168,935
sets forth the penalty provisions for all felonies
under election law. In addition, reading MCL
168.937 as merely a penalty provision, and
not a provision creating a substantive offense
of forgery, would contravene the expressed
intent of the Legislature, which was to ensure
the fairness and purity of the election process
in part by proseribing misconduct that would
foster such unfairness and impurity. See Gi/lis,
474 Mich. at 114-115 (“our primary task in
construing a statute, is to discern and give effect
1o the intent of the Legislature.”

Having concluded that MCL  168.937

authorizes a forgery charge, we proceed
to consider whether MCL 168.544c s

nevertheless controlling in this case.

It is a well-settled principle that “statutes that
relate to the same subject or that share a

Su A Poxt f2 2014 Thomeen Peutarg No alaim to rangieal LS Goveramean! Works
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COMIMON purpose are i para [sic pari ] materia
and must be rcad together as one.” People
v.. Buehler, 477 Mich. 18, 26; 727 NW2d
127 (2007) (quotations and citation omitted),
“When there is a conflict between statutes that
are read in par(i] muteria, the more recent
and more specific statute controls over the
older and more general statute.” /d. This is
because “the Legislature is presumed to be
aware of, and thus to have considered the effect
on, all existing statutes when epacting new
laws.” People v. Bragg, 296 Mich.App 433,
451; 824 NW2d 170 (2012) (quotation marks
and citations omutted). And, while a prosecutor
generally has discretion in determining under
which of two possible applicable statutes a
prosecution will be brought, that discretion is
not unlimited; “where the Legislature carves
out such an exception [to the general statute]
and provides a lesser penalty for the more
specific offense, a prosecutor must charge a
defendant under the statute fitting the particular
facis.” People v. Carter, 106 Mich.App 765,
769; 309 NW2d 33 (1981).

*7 In this case, MCL 168.937 and MCL
168.54dc(11) concern the same subject matter.
MCIL. 168.544¢(11), provides in relevant part
that “[a]n individual shall not ... (a) [s]ign a
petition with a name other than his own [or]
(b) [m]ake a falsc statement in a certificate
on 2 petition.” MCL 168.544¢(11)(a)~(b). “An
mdjvidual who viclates subseclion (11) 15
guilty of a misdemeanor punishable by a fine
of not more than $500.00 or iuptisumment
for not more than 93 days, or both.” MCL
16¥.544¢(12). Although MCL 168,937 creates
the substantive offense of forgery, no provision

of the Michigan election law defines the term
“forgery” and where a common law offense
is undefined in a statute, the common law
definition of that offense applies. Gillis, 474
Mich. at 118, “The common law defimtion of
‘forgery’ is a false making ... of any written
instrument with intent to defraud.” People v.
Nusir, 255 Mich. App 38, 42 n 2; 662 NW2d 29
(2003) (quotation marks and citation omitted).

The prosecution contends that the statutes do
not conflict because forgery requires - proof
of intent to defrand whereas MCL 168.544c
does not. However, considering the stantory
definitions set forth above, proscribe the same
conduct—i.e., the falsifying of documents (or
signatures thereon) required to be submitted
under the Michigan election law. In addition,
there can be no doubt that the statutes sharg
a common purpose—io ensure the faimess
and purity of the election process and prevent
abuse of the elective franchise. Thus, the
statutes are “in pari materia,” such that they
must bé ' “read together as one.” Buehler,
477 Mich. at 26. Morcover, because MCL
168.937 makes forgery a felony, while MCL
168.544¢ makes signing someone else's name
on a nominating petition a misdemeanor, the
statutes conflict. Therefore, MCL 168.544¢, as
the more recent and specific statute, controls

over MCL 168.937, " and the prosecution was
bound to proceed on misdemeanor charges
under MCL 168.544¢, People v. LaRose, 87
Mich.App 298, 304; 274 NW2d 45 (1978);
Buehler, 477 Mich. at 26

Our conclusion that MCL 168.544¢ 13
controlling 1s further supported by language

s N @ 2014 Thomson Heuters. Mo claim to original U5, Government Warks.
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contained in MCL 168.544¢(18) and MCL
168.937. MCL 168.541c(18) provides that
“[t]he provisions of this section excepl as
vtherwise expressly provided apply to all
petitions circulated under authority of the
election law™ (emphasis added). MCL 168.937
does pot expressly provide that it, as opposcd
to 544(c), govems misconduct involving
nominating petitions. In fact, MCL 168.937
contains a qualifying phrase that indicates that
544(c) governs offenses involving nominating
petitions. Specifically, MCL 168.937 provides
that “[a]ny person found guilty of forgery under
the provisions of this act shall, unless herein
otherwise provided, be punished ...” (emphasis
added). This qualifying provision indicates
that, in the event that there is a more specific
provision in the election law, the more specific
provision applies and MCL 168.937 1s not
controlling. Here, although MCL 168.937
provides a five-year offense for forgery, MCL
168.544c(11) “otherwisc provide[s]” that, in
the event that a defendant falsifies a signature
on a nominating provision, he or she is guilty
of a misdemeanor. In short, language contained
in MCL 168.544¢(18) and the qualifying
provision in MCL 168.937 finther indicate that
“MCL 168.544c is controlling in this case.

*8 Moreover, even if we were to conclude
that MCL 168.937 docs not conflict with MCL
168.544¢, the lower courts did not emr 1n
applying the rule of lenity in this case.

*I'he ‘rule of lenity” provides Lhal vowrts should
mitigate punishment when punishment in a
criminal statute is unclear.” Feople v. Denio,
454 Mich. 691, 699; 564 NW2d 13 (1997).

The rule of Jenity applies only if the statute
is ambiguous or “in absence of any firm
indication of legislative intent.” Jd. at 700
n 17 (quotation marks and citation omitted).
An otherwise unambiguous statute may be
“renderad ambignons by its Interaction with
and its relation to other statutes.” /d. at 099
(quotation marks and citation omitted)

In (Ljs case, thc interaction between MCL
168.937 and MCL 168.544¢ renders unclear
the punishment for falsifying a signature
op a nominating petition. As noted, both
statutes concern the same subject matter—
ie. falsifying a document required to be
submitted under the Michigan election law.
However, the statutes impose vastly different
punishments. MCL 168.937 impuses a far
harsher penalty for the same conduct thgt
is proscribed in MCL 168.544c—a five year
felony as opposed to a misdemeanor. In
addition, pursuant to requirements set forth
in MCL 168.544¢(1), all nominating petitions

Contain a warning immediately following the

space on thc pominating petition where the
circulator is to sign his name, which provides
that / a] circulator knowingly making a false
statement in the above certificate, a person
not a circulator who signs as a circulator,
or a person who signs a name other than
his or her own as civculator is guilty of a
misdemeanor.” MCL 168.544c(1) (emphasis
added). Thus, the penalty for falsifying 2
signature on a nominating petition is stated
to be a micdemeanor. Furthermore, as noted
ahove, MCL 168.544¢(18) indicates that MCL
168 .544c govems all nominating petitions
“except as otherwise provided,” and MCL

Vastiae et © 20714 Thomson Reoters. No claim to origingl L3, Goverpmenl Wiorke,
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168.937 contains a qualifying provision that
indicates it yields to other more specific
statutes, In short, when these provisions are
considercd togother as a whole, the punishment
for falsifying a signature on a nominating
petition is unclear, at worst, and at best
indicates that the crime is a misdemeanor;
therefore, the lower cowts did not err in
applying the rule of lenity. Denio, 454 Mich. at
699.

Firially, we agree with the circuit court that
charging defendant with 10 felonies as opposed
to misdemeanor offenses violates defendant's
due process nghts.

Defendant's due process argument relates (o the
wamings provided on the nominating petitions,
as required by the Michigan election law. MCL
168.544¢ sets forth very specific requirements
regarding the appearance and content of
nominating petitions. Relevant to this case, the
statute requires that the nominating petitions
contain two separate warnings: The “first
waming, which immediately precedes the
space on the nominating petition where voters
are to sign their pame, provides that “Ta]
person who knowingly signs more petitions
for the same office than there are persons
to he elected to the office or signs a name
other than his or her own is violating the
provisions of the Michigan election law.” MCL
168.544¢(1) (cmphasis added). The second
warning, which immediately follows the space
vn lhe nominating petition where the circulator
is 1o sign his name, provides that “/af
circularor knowingly making a jalse siatement
inthe above certificate, a personnot a circulator

who signs as a circulator, or a person who
signs a name other than his or her own as
circulator is guilty of @ misdemeanor . MCL
168 544¢(1) (emphasis added). As he did in the
lower courts, defendant argues that it would be
fundamentally unfair to allow a felony forgery
prosecution when the nominating petition itself
provides that the conduct at issue in this case i

a misdemeanor.,

*0 The Fourteenth Amendment to the United
States Constitution provides that no state’
shall “deprive any person of life, Jiberty, or
property, without due process of law[.]” Us
Const, Amend XIV. Likewise, the Michigan
Constitution provides that “[nJo person shall
be ... deprived of life, liberty or property,
without due process of law.” Const 1963, art 1,
§ 17. Relevant to this case, “[i]n general, dug
process requires that a person know in advance
what questionable behavior is prohibited.”
Feople v. Bruce, 102 Mich.App 573, 577,
302 NW2d 238 (1980) (citations omitted). The
United States Suprcme Court has additionally
held that due process requires notice of more
than just what conduct is proscribed, but also
of the severity of the penalty. See BMW of
North America, Inc v. Gore, 517 U.S, 559,
574: 116 § Ct 1589; 134 L.Ed.2d 809 (1996)
(“Blementary notjons of faimess enshrined in
our constituiional jurisprudence dictatc that
a person receive fair notice not only of the
conduct that will subject him to punishment,
but also the severity of the penalty that a state
may impoge.”); United States v Ratchelder,
442 U.S. at 114, 123; 99 S Ct 2198; 60 L.Ed.2d
755 (1979) (“[V]ague scntencing provisions
may pose constitutional questions if they do not

vizrtaNeel © 2014 Thamson Reuteis. No clain ly original U.8. Government Worka,
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state with sufficient clarity the consequences of
violating a given criminal statute.”)

At the outset, defendant concedes that
the waming provisions contained in MCL
168.544¢(1) adeyualely convey that his

conduct--i.¢ ., signing someone else's name
on the nominating petition and making a
{alse statement in the certificate—is illegal.
However, United States Supreme Court
precedent indicates that it is not enough that
a defendant knows his conduct 1§ illegal;
he must also be aware of the consequences
for that conduct—i.e. the severity of the
penalty that a state might impose. Gore, 517
- U.S. at 574; Baichelder, 442 U.S. at 123.
Here, the nominating petitions indicated that
signing a petition with a name other than
one's own constituted a misdemeanor offense.
Defendant signed nominating petitions with
names other than his own. On its face, the
nominating petitions stated that this conduct
constituted a misdemeanor. Notwithstanding,
this warning the prosecution sought to charge
defendant with
was not on notice that the severity of the

Footnotes

10 felonies. Yet defendant

penalty for signing another person’s name to
a petition was a felony offense. Although the
first warning required under MCL 168.544¢(1)
placed defendant on notice that his conduct
violated “the provisions of the Michigan
glection law,” the second warning indicated
that such violation constituted a misdemeanor
offense. See MCL 168.544¢(1). Furthermore,
the plain language of MCL 168.544c(11)
and (18) in conmjunction with the qualifying
provision in MCL 168.937 discussed above,
did not place defendant on notice that signing
a petition with a name other than one's own
conatitutes o five year felony offense.

*10 In short, because defendant wag only
on notice that his conduct constituted a
misdemeanor, and there was no other warning
conceming the severity of the penalty imposed
under MCL 168.927, fundamental elements of
fairness mandated that defendant be charged
under MCL 108.544¢(1).

Affirmed. We do not retain jurisdichion.

1 The prosccution states (hat each of the ten perrions contained multiple false signatwres, Jowevar, since defendant was being charged
with felany forgery, rather than with the misdemeanor of signing semeone clse’s name to a nominating petition, the charges were

based on the number of forged documents rather than the number of false signatures.
2 MCL 168.544¢ has been amended and renumbered since the time this case was decided. MCL 168.544¢(14), referenced by the district

court ahave, is now MCL 168.544¢(18), See 2014 PA 94,

LR ]

3 The parties da not dispute that MCL 168.544c was enacted after MCL. 163937,

End of Document
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Court of Appeals, State of Michigan

ORDER
Richard A. Bandstra
People of M1 v Edward Pinkney Presiding Judge
Docket No. 286992 Joel P. Hoekstra
LC No. 2005-401979-FH Michael R, Smolenski

Judges

The Court orders that the motion for bond pending appeal is GRANTED, and the
defendant be admitted to bail pending resolution of this appeal or further order of this Court upon the
tiling of a bond with the clerk of the trial court in an amount to be set by that court. Notice shall be
given to the prosecuting attorney of the time and place the bond will be filed and the bond is subject to
the objcction procedure of MCR 7.209(G)(2). The defendant appellant ghall make the promises in
wntmg reqmred by MCR 7. 209(F)(2)

Smolenski, J. would deny the motion for bond.

i mm e, vy e wa b

ESY

Atrue copy entered and certified by Sandra Schultz Mengel, Chief Clerk, on

DEC 10 2009 m MW

Diate Chief Clerk()
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STATE OF MICHIGAN

RERRIEN COUNTY TRIAL COURT

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff. No. 2014-001528-FY

V. Hon. Sterling R. Schrock

REV. EDWARD PINKNEY,

Defendant.

Mark P. Fancher (P56223)
Michael J. Steinberg (P43085)
ACLU Fund of Michigan
2966 Woodward Ave.
Detroit, M1 48201

(313) 5786870

Attorneys for Proposed dmicus ACLU of Michigan

MOTION OF THE A]YiERICAN CIVIL LIBERTIES UNION OF
MICHIGAN FOR LEAVE TO FILE AN AMICUS CURIAFE BRIEF

The American Civil Libertics Union of Michigan, through counsel, files this
motion to file an amicus curiae brief in support of Defendant’s pending motion for
bond pending appeal for the reasons that follow:

1. The American Civil Liberties Union of Michigan is the Michigan affiliate of
a nationwide nonpartisan organization of ovier 500,000 members dedicated to

protecting the fundamental liberties and basic civil rights guarantecd by the United
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States Constitution and civil rights statutes. The American Civil Liberties Union
Fund of Michigan is the legal and educational wing of the Michigan ACLU.

2. Among the rights that the ACLU seeks to vigorously protect are
constitutional rights to due process and all rights to be extended to those who have
been charged with violation of eriminal Jaws.

3. The pending motion for bond pending appeal comes before the court in the

wake of a unanimous decision by the Michigan Court of Appeals, issued on

October 23, 2014, in a case with facts that are legally indistinguishable from the
facts of this case. People v Hall, 2014 WL 5409079, unpublished opinion per
curiam of the Court of Appeals, issued October 23, 2014 (Docket No. 321045)
(attached as Exh. A). Under Hall, if Rev. Pinkney committed a crime in this case,
1t was at most a misdemeanor punishable by 93 days in jail, unlike a felony, for
which Rev. Pinkney received a sentence of 2 % to 10 years.

4, A critical factor i;n\ the decision to grant bond is whether the appeal is
substantial. In light of the Hall case, Rev. Pinkney’s likelihood of sucecss on
appeal in this case is extremely high.

5. Itis not unusual for criminal appeals to be decided two or more years after a
defendant’s conviction. If bond pending appeal is not granted in this case, Rev.

Pinkney will suffer irreparable harm because he will have served much more than a

93 day sentence.
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6.  The ACLU represented Rev. Pinkney in a successful appeal of an order
revoking his probation in People v Pinkney, 2009 WL 2032030, unpublished
opinion per curiam of the Court of Appeals, 1ssued July 14, 2009 (Docket No.
321045). In that case the Court of Appeals granted Rev. Pinkney’s Motion for
Bond Pending Appeal. (See Exh. B). Rev. Pinkney complied with the bond terms

imposed in that case and he never became a flight risk.

7. The ACLU frequently provides direct representation’ or files amicus curiae
briefs’ in state and federal courts on a wide range of civil liberties and civil rights

cases i Michigan.

'Schuette v Coal. to Defend Affirmative Action, 572US __, 134 8 Ct 1623 (2014),
Hudson v Michigan, 547 US 586 (2000); Halbert v Michigan, 545 US 605 (2005);
Kowalski v Tesmer, 543 US 125 (2004); Gratz v Bollinger, 539 TIS 244 (2003);
ACLU of Michigan v FBI, 734 F 3d 460 (6th Cir 2013); Speet v Schuette, 726 ¥ 3d
867 (6th Cir 2013); Casias v Wal-Mart Stores, Inc, 695 F 3d 428 (6th Cir 2012);
Davis v Prison Health Servs, 679 F 3d 433 (6th Cir 2012); Coal 10 Defend
Affirmative Actien v Univ of Mich, 652 F 3d 607 (6th Cir 2011), superseded on
reh’g, 701 F 3d 466 (6th Cir 2012) (en banc), rev'd, 572 US _ (2014); US Student
Ass'n Found. v Land, 546 F 3d 373 (6th Cir 2008); King v Ambs, 519 F 3d 607 (6th
Cir 2008); Coal. to Defend Affirmative Action v Granholm, 501 F 3d 775 (6th Cir
2007), ACLU v NS4, 493 F 3d 644 (6th Cur 2007); Nurthiund Family Plunning
Clinic, Inc v Cox, 487 F 3d 323 (6th Cir 2007); Am.-Arab Anti-Discrimination
Comm. v City of Dearborn, 418 F 3d 600 (6th Cir 2005); Bennew v City of
Eastpointe, 410 F 3d 810 (6th Cir 2005); Beard v Whitmore Lake Sch. Dist., 402 F
3d 598 (6th Cir 2005); Marchwinski v Howard, 309 F 3d 330 (6th Cir 2002),
vacated, 319 F 3d 258 (6th Cir 2003), on reh’g, 60 F. App’x 601 (6th Cir 2003) (en
banc); Detroit Free Press v Asheroft, 303 F 3d 681 (6th Cir 2002); Tesmer v
Granholm, 295 F 3d 536 (6th Cir 2002), vacated, 307 F 3d 459 (6th Cir 2002),
subsequent decision, 333 F 3d 683 (6th Cir 2003) (en banc), rev'd, 543 US 125
(2004); Risbridger v Connelly, 275 F 3d 565 (6th Cir 2002): Johnson v Econ. Dev
Corp. of Oakland County, 241 F 3d 501 (6th Cir 2001); Barry v Corrigan, __F
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Supp 3d ___ (ED Mich 20153); Valdez v United States, __ F Supp 2d __ (WD Mich
2014); Parsons v US Dep 't of Justice, _ F Supp 2d _ (ED Mich 2014); Matwyuk
v Johnson, 22 F Supp 3d 812 (WD Mich 2014); ACLU Fund of Michigan v
Livingstor County, __F Supp 2d _ (ED Mich 2014); [lebshi v United States, 12T
Supp 3d 1036 (ED Mich 2014), additional disposition, __F Supp 3d __ (ED Mich
2014); Ratte v Corrigan, 989 F Supp 2d 550 (ED Mich 2013), addirional
disposition, 989 F Supp 2d 565 (ED Mich 2013); Bassett v Snyder, 951 F Supp 2d
939 (ED Mich 2013),subsequent proceedings, ¥ Supp 3d __ (ED Mich 2014);
Doe v Snyder, 932 F Supp 2d 803 (ED Mich 2013); Mobley v City of Detroit, 938
F Supp 2d 669 (ED Mich 2012), subsequent proceedings, 938 F Supp 2d 669 (ED
Mich 2013); Coleman v Ann Arbor Transp. Auth., 904 F Supp 2d 670 (ED Mich
2012), subsequent proceedings, 947 F Supp 2d 777 (ED Mich 2013); Bryanton v
Johnson, 902 F Supp 2d 983 (ED Mich 2012); Speet v Schuette, 889 F Supp 2d
969 (ED Mich 2012), aff'd, 726 F 3d 867 (6th Cir 2013); Poe v Snyder, 834 F
Supp 2d 721 (WD Mich 2011); Casias v Wal-Mart Stores, Inc, 764 F Supp 2d 914
(WD Mich 2011), aff"d, 695 F 3d 428 (6th Cir 2012); Lowden v Clare County, 709
F Supp 2d 540 (ED Mich 2010), subsequent proceedings, 709 F Supp 2d 569 (ED
Mich 2010); US Student Found. Ass'nv Land, 585 F Supp 2d 925 (ED Mich
2008), stay denied, 546 F 3d 373 (6th Cir 2008); Goedert v City of Ferndale, 596 F
Supp 2d 1027 (ED Mich 2008); Hanas v Inner City Christian Qutreach, Inc, 542 F
Supp 2d 683 (ED Mich 2008); Green Party of Mich. v Land, 541 F Supp 2d 912
(ED Mich 2008); Coal. to Defend Affirmative Action v Univ of Mich., 539 F Supp
2d 924 (ED Mich 2008), reconsideration denied, 592 T Supp 2d 948 (ED Mich
2008), rev'd, 652 F3d 607 (6th Cir 2011), superseded on reh’g, 701 F3d 466 (6th
Cir 2012)(en banc), rev'd, 572 US __ (2014); Platte v Thomas Twp., 504 F Supp
2d 227 (ED Mich 2007); Muslim Community Ass’n of Ann Avbor v Asheroft, 459 F
Supp 2d 592 (ED Mich 2006); Hansen v Williamson, 440 F Supp 2d 663 (LD
Mich 2006); Dean v Utica Community Schs., 345 F Supp 2d 799 (ED Mich 2004);
Northland Family Planning Clinic, Inc v Cox, 394 F Supp 2d 978 (ED Mich 2005),
aff 'd 487 F3d 323 (6th Cir 2007); Fehribach v City of Troy, 341 F Supp 2d 727
(ED Mich 2006), subsequent proceedings, 412 F. Supp 2d 639 (ED Mich 2006);
Spencer v Bay City, 292 F. Supp 2d 932 (ED Mich. 2003); Smith ex rel. Smith v
Mount Pleasant Pub. Schs., 285 F Supp 2d 987, reconsideration denied, 298 F
Supp 2d 636 (ED Mich 2003); Barber ex rel. Barber v Dearborn Pub. Schs., 286 F
Supp 2d 847 (ED Mich 2003); Int'l Ass 'n of Firefighters v Frenchtown Charter
Twp., 246 F. Supp 2d 734 (ED Mich 2003); Johnson v Martin, 223 F Supp 2d 820
(WD Mich 2002); White v Engler, 188 F Supp 2d 730 (ED Mich 2001);
Cyberspace Communications, Inc v Engler, 142 F Supp 2d 827 (ED Mich 2001);
WomanCare of Southfield, P.C. v Granholm, 143 F Supp 2d 827 (ED Mich 2000),
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subsequent proceedings, 143 F. Supp 2d 849 (ED Mich 2001); Gratz v Bollinger,
122 F Supp 2d 811 (ED Mich 2000), rev'd, 539 US 244 (2003); Tesmer v
Kowalski, 114 F Supp 2d 603 (ED Mich 2000), subsequent proceedings, 114 F
Supp 2d 622 (ED Mich. 2000), aff 'd in part, 333 F3d 683 (6th Cir 2003) (en banc),
rev’d, 543 US 125 (2004); Marchwinski v Howard, 113 F Supp 2d 1134 (ED Mich
2000), rev'd, 309 F 3d 330 (6th Cir 2002), aff d by an equally divided court, 60 k
App’x 601 (6th Cir 2003) (en banc); Ter Beek v City of Wyoming, 495 Mich 1, 846
NW 2d 531 (2014); People v Likine, 492 Mich 367, 823 NW 2d 50 (2012); People
v Kolanek, 491 Mich 382, 817 NW 2d 528 (2012); Nat'l Pride at Work, Inc v
Governor of Michigan, 481 Mich 56, 748 NW 2d 524 (2008); 5.5. v State of
Michigan, _ Mich App__, _ NW2d __ (2014); Usitalo v Landon, 299 Mich
App 222, 829 NW2d 359 (2012) (per curiam); Ter Beek v City of Wyoming, 297
Mich App 446, 823 NW 2d 864 (2012), aff'd 495 Mich 1, 846 NW 2d 531 (2014);
People v Likine, 288 Mich App 648, 794 NW 2d 85 (2010), rev'd 491 Mich 382,
817 N'W 2d 528 (2012); Duncan v State of Michigan, 284 Mich App 246, 774 NW
2d 89 (2009),rev’d 486 Mich 1071, 784 N.W.2d 51 (2010), aff’d on
reconsideration, 489 Mich. 874, 795 N.W.2d 820 (2011), after remand, 300 Mich.
App. 176, 832 NW 2d 761 (2013),appeal dismissed, 494 Mich 879, 832 NW 2d
752 (2013); Nat’l Pride at Work, Inc v Governor of Michigan, 274 Mich App 147,
732 NW 2d 139 (2007), aff’d 481 Mich 56, 748 NW 2d 524 (2008);People v
Huffman, 266 Mich App 354, 702 NW 2d 621 (2005); Johnson v White, 261 Mich
App 332, 682 NW 2d 505 (2004); Bertrand v City of Mackinac Island, 256 Mich
App 13, 662 NW 2d 77 (2003); People v Boomer, 250 Mich App 534, 655 NW2d

255 (2002).

? Hosanna-Tabor Evangelical Lutheran Church & Schv EEQC, _US _, 1328
Ct 694 (2012); Jones v Bock, 549 US 199 (2007); Overton v Bazzetta, 539 US 126
(2003); DeBoer v Sayder, 772 F3d 388 (6th Cir 2014); City of Pontiac Retired
Emplovees Ass’nv Schimmel, 751 F3d 427 (6th Cir 2014) ; Autocam Corp. v
Sebelius, 730 F3d 618 (6th Cir 2013); Davis v Cintas Corp., 717 F3d 476 (6th Cir
2013); Freedom from Religion Found. v City of Warren, 707 F3d 686 (6th Cir
2013); Ward v Polite, 667 F3d 727 (6th Cir 2012); Adams v Hanson, 656 F3d 397
(6th Cir 2011); Fieger v Mich Supreme Court, 553 F3d 955 (6th Cir 2009); Doe v
Mich. Dep’t of State Police, 490 F3d 491 (6th Cir 2007); Teen Ranch, Inc v Udow,
479 F3d 403 (6th Cir 2007); Akers v MeGinnis, 352 F3d 1030 (6th Cir 2003);
Taubman Co. v Webfeats, 319 F3d 770 (6th Cir 2003); Moore v Detroit Sch.
Reform Bd., 293 F 3d 352 (6th Cir 2002); Bazzetta v McGinnis, 286 F3d 311 (6th
Cir 2002), rev'd, 539 US 126 (2003); DeBoer v Snyder, 973 F Supp 2d 757 (ED
Mich 2014), rev'd, 772 ¥3d 388 (6th Cir 2014); Monaghan v Sibelius, 931 F Supp
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8.  Given its experience and long-term interest in constitutiona) rights, the
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